F-30.300 4724178

Memorandum 78-24

Subject: Study F-30.300 - Guardianship-Conservatorship Revision
{Compromise of Claims of Minor or Incompetent Person)

The Commission has decided to recommend that a guardian or con-
servator be authorized to settle certain kinds of claims or actions
without court approval (see proposed Section 2533 below). Some ad-
ditional revision is necessary to make the provision fit properly with
other provisions.

First, Section 372 of the Code of Civil Procedure {(set out in Ex-
hibit 1) requires court approval of a settlement of a pending action to
which a minor or incompetent person 1is a party. The approval is by the
court in which the action is pending. It would therefore seem UNNeces-
sary to require a separate approval by the court in which the guard-
ianship or conservatorship is pending. The staff recommends that a
provision be added to proposed Section 2533 to make clear that, when
approval of a settlement is required by the court in which the action is
pending, then approval is not required by the guardianship/conserva-

torship court:

2533, {a) The guardian or conservator may do any of the
following:

(1) Compromise or settle a claim, action, or proceeding by or
for the benefit of or agalnst the ward or conservatee, the guardian
or conservator as such, or the estate.

(2) Extend, renew, or in any manmner modify the terms of an
obligation owing to or running in favor of the ward or conservatee
or the estate.

(b) Approva} Except as provided in subdivision (c), approval
of the court is required for actiom by the guardian or comservator
under subdivision (a) in any of the foliowing cases:

(1) Where real property is involved.

(2) Where the claim or action is by the ward or conservatee
for wrongful death.

(3) Where the claim or action is for personal injury to the
ward or conservatee.

(4) Where the claim, action, or proceeding is against the
guardian or conservator.

(5) Where the compromise or settlement involves the transfer
of assets of the estate, or the creation of a 1liability against the
estate, in excess of the lesser of $25,000 or 10 percent of the net
value of the real and personal property of the estate.

(6) Where approval is otherwise required by a statute speci-
fically applicable to the particular case.

wl-



(c) If approval of the court in which an action or pro-
ceeding is pending is required by Section 372 of the Code of Civil
Procedure or by other statute specifically applicable to the
particular case, then approval of the court in which the court in
which the guardianship QE_ccnservatorshig_proceeding‘ig pending is
not required.

£e} (d) Where approval of the court in which the guardianship
or conservatorship proceeding is pending is required by this
section , the guardian or conservator shall file a petition showing
the advantage of the compromise, settlement, extension, renewal, or
modification. HNotice of the hearing shall be given for the period
and in the manner provided in Chapter 3 {commencing with Section
1460} of Part 1. This subdivisien dees net apply where another
statute is speeifieally appiiecabie te the partieutar esss and
prevides for approvat of the ceurts

£43 (e) If under this section the court authorizes the trans-
fer of real property of the estate, conveyances shall be executed
by the guardian or conservator. Such conveyances shall refer to
the order authorizing the transfer, and a certified copy of the
order shall be recorded in the office of the recorder of the
county in which the real property or any portion thereof lies.
Conveyances so made convey all the right, title, interest, and
estate of the ward or conservatee in the property at the time of
the conveyance.

[Note. Paragraph (5) of subdivision (b) has been added by staff pur-
suant to a policy decision by the Commission. The language has not been
previously reviewed or approved by the Commission.]

Second, the provisiens in Part 6 (miscellaneocus protective pro-
ceedings) of the draft statute relating to compromise of a minor’s dis-
puted claim (proposed Sections 3200-3203, set out in Exhibit 2, derived
from existing Section 1431, set out in Exhibit 3) require court approval
for compromise of anf “"disputed claim for damages, money OT other
property’ by a minor against a third person. See proposed Section 3201.
Note that court approval is required whether the compromise is by a
parent or a guardian. FParagraph (6) of subdivision (b} of proposed
Section 2533 above appears to acknowledge the minor's compromise provi-
sions, and to require court approval whenever a guardian is settling a
claim "for damages, money or other property” by a minor ward. The staff
proposes to make this clear by adding the following language to the

Comment to proposed Sectiom 2533:



Comment. . . . .

Paragraph (f) of subdivision (b) requires court approval where
otherwise required by a statute specifically applicable to the par-
ticular case. See, e.g., Section 3201 (court approval required for
minor's disputed claim for damages, money, or other property against
a third person).

An alternative to the staff suggestion would be to limit proposed
Section 3201 to permit the guardian to compromise claims {but not pend-
ing actions) without court approval except in the cases listed in paragraphs
(1)-(5) of Section 2533. This would give the guardian a greater authority

to compromise claims than a parent. This is the reason this alternative

13 not recommended by the staff.

Respectfully submitted,

Bobert J. Murphy III
Staff Counsel



Mamorandum {A=21

EXIIIRIT 1

Cnda of Civil Procedure ¥ 272

§372. {Minors, insane and incompetent
persons as purlics: Maoner of appearing
Appointment of guardian ad bitem: Authority
of puardiam Handling of moneys, cte., re-
covered.] When a minor, or o insane o
ncompetent person s o pariy. he o mas
appear ither by a guardion of the esale o
by a guardian ad llem appointed v the
court it whick the action 1y petaling, or by
judge thereof, in cach case. A grardim ad
litem may be appouled moany case, when n
is decmed by the conrt in which the actinn
or proceeding is prosecuted, or by o judpe
thercof, expedient 1o reprosent the minor, or
insane, of incompetent persen e e aclion
or proceeding, notwithstading be may have
a guardian of the estate and may have
appeared by him. ‘Fhe guardian of the eslate
or guardian ad litem so appearing for any
THINOT, OF insane or incompelent person in
any action or proceeding shadl have power,
with the approval of the court 1 which sach
action or proceeding is pending, to compro-
mise the same, to agree 1o the order or
judgment to be eatered therein for or sgainst
his ward, and 1o salisfy any judgmem or
order in favor of said ward or rekease or
discharge any claim of said ward puriuant
to such compromise. Any money or other
property 1 be paid or delivered for the
benefit of a minor or insane or incompetent
person pursuanl to said order or judgment
shall be pasd and delivered in the manner
and upon the terms and conditions spevified
in Section 1510 of the Probate Codce,

Where reference is made in this seetion to
“guardian of the estate™ such reference shall
be deemed to include “conservator ol the
estate”™ and reference fo “incompetent per-
son” shall be deemed to include “a person
for whom a conservator may be appointed.”™

Nothing in this seclion or in any other
provision of this code, the Probate Cede, or
the Civil Code iy intended by the Legislature
to prohibit a minor from exercising an intel-
ligent and knowing watver of his conslilu-
tional rights m any proceedings poder the
Juvenike Court Law, Chapter 2 fcommencing
with Section 500} of Part | of Division 2 of
the Welfare and Institutions Code.




Memorandum 78-24 F-30.300
EXHIBIT 2
30942
CHAPTER 3. COMPROMISE OF MINOR'S DISPUTED CLAIM

§ 3200, Persons having right to compromise miner's claim

3200. When a minor has a disputed claim for damages, money, OT
other property against a third person, the following persons have the
right to compromise, or execute a covenant not to sue on, the claim:

{a) Either parent if the parents of the minor are not living sepa-
rate and apart.

{b} The parent having the care, custody, or control of the minor if
the parents of the minor are living separate and apart.

(c) The guardian of the estate, if any, of the minor.

Comment., Section 3200 continues the substance of the first portion.
of the first sentence of former Section 1431. If the claim is the
subject of pending litigation, and a guardian ad litem has been ap-
pointed for the minor, the guardian ad litem also has the authority to
compromise the claim with approval of the court in which the litigation
is pending. Code Civ. Proc. § 372.

CROSS-REFERENCES

Definitions:
Guardian of the estate, § 1424

Note., The staff has deleted from Section 3200 language which
limited the section to minor's claims which are not the subject of a
pending actlon or proceeding. Thils language does not appear in existing
Section 1431 of the Probate Code on which Section 3200 is based, but was
originally added by staff on the theory that Code of Civil Procedure
Section 372 was the applicable provision regarding settlement of a
pending action or proceeding. However, the case of Everett v. Everett,
57 Cal. App.3d 65, 129 Cal. Eptr. 8 {1976), has since come to the
attention of the staff. The case held that Probate Code Section 1431
applies to claims which are the subject of a pending action or pro-
ceeding as well as to those which are not. In that case, the minor's
mother purported to enter into a stipulation without court approval
affecting the merits of her action for paternity and child support
against the child's father. Code of Civil Procedure Section 372 did not
apply since the minor was not a party to the action. However, since the
"elaim" was the minor's, Probate Code Section 1431 did apply, and court
approval was required.



31518
§ 3201. Approval by court

3201. {a) The compromise or covenant is valid only after it has
been approved by the superior court upon the filing of a petition.

(b) If the petition is by a parent, it shall be filed in the
county in which the minor resides. If the petition is by the guardian
of the estate, it shall be filed in the county in which the guardianship
of the estate is pending.

Comment. Subdivision (a) of Section 3201 is the same in substance
as a portion of the first sentence of former Section 1431,

Subdivision (b) revises the venue rules of former Section 1431. If
the petition is by a parent, the petition is filed in the county where
the minor resides as under prior law. However, if the petition is filed
by the guardian of the estate, the petition is filed in the county where
the guardlanship of the estate is pending rather than in the county
where the minor resides as under prior law. If the minor's claim is the
subject of a pending action or proceeding, the approval of a compromise
is by the court in which the action or proceeding is pending. ©Code Civ.
Proc. § 372.

CROSS-REFERENCES

Definitions:
Guardian of the estate, § 1424
Petition must be verified, § 1450

32299

§ 3202. WNotice to puardian of the estate; right to appear

3202, If a petition under this chapter is filed by a parent of the
minor and there is a pending guardianship of the minor's estate, a copy
of the petition and notice of the time and place of hearing shall be
mailed to the guardian of the estate. The guardian of the estate may
appear at the hearing and support or oppose the petition.

Comment. Section 3202 is new and is to ensure that the guardian of
the minor's estate, if any, will be advised of the proceedings for
compromise of the minor's disputed claim under this chapter.

CROSS-REFERENCES

Definitions:
Guardian of the estate, § 1424

Mote. Section 3202 was drafted in response to a policy decision by
the Commission. However, the Commission has not approved the specific
language of the section.
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§ 3203. Payment or delivery of money or other property

3203. (a) Unless the money or other property is to be paid or
delivered to an existing guardian of the estate, any money or other
property to be paid or delivered for the benefit of the minor pursuant
to the compromise or covenant shall be pald and delivered in the manner
and upon the terms and conditions specified in Chapter 4 (commencing
with Section 3300).

{(b) The person having the right to compromise the disputed claim of
the minor may execute a full release and satisfaction, or execute a
covenant not to sue on the disputed claim, after the money or other
property to be pald or delivered has been paid or delivered as provided
in subdivision (a). If the court orders that all or any part of the
money, to be paid under the compromise or covenant, be deposited in a
bank or trust company or be invested in an account in an insured savings
and loan association or im shares of an insured credit union or in a
single-premium deferred annuity issued by an admitted life insurer, the
release and satisfaction or covenant is not effective for any purpose
until the money has been deposited or invested as directed Iin the order
of the court.

Comment. Section 3203 continues the substance of the second and
third sentences of former Section 1431. The introductory clause of
subdivision {a) is added for clarity since Sections 3311-3314 contem-
plate the situation where there is not an existing guardianship of the
minor’s estate.

CROSS~REFERENCES

Definitions:
Account in an insured savings and loan association, % 1406
Guardian of the estate, § 1424
Shares of an insured credit union, § 1433
Single-premium deferred annuity, § 1436
Trust company, § 1439
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EYVTRTT 3

Frabnte Code £ 1437

& 1431, Minor's disputed clalm: Court
appraval of compromise, release, etc., by
parent or guardisn: Deposit of money in
bank or savings aceovnt. Whee a minor has
a dhispuied claon for damages, money or
vther property aginnist s third person, etther
parent, ar 1 the parents of the minor are
living separate .l apart, then that parent
havisg the care, custody, or conteol of the
minor, or The goaardian of the estate, i any,
ol the nunor, siadl have the right to compro-
nHse, o cxecdfe o ocnvenant pot to sue on,
such clann, Tt bedore the compromise or
covenand 45 valud 1 must be approved by the
supertar cousl ol the county where the mi-
pur sesides, upon the filing ol a verilied
petitton - wnting The parent having the
prght to compremise or exevute i oovenan!
ot e s, or the paandian of the estate, (f
any, may oseciie il release and satisfue
Hot or exectite 8 covenant nal 1o e on the
thsputed clinme alter the money and other
property to be paid nr delivered has been

paid or delivered as hereinafter prescribed;
provided, however, that if the court shall
order that all or any part of the money, to
be paid under the compromise or covenant,
be deposited in a bank or trust company,
invested in an account in an insured savings
and loan association, or shares of an insured
credit union, or in a single-premium deferred
annuity issued by an admitted life insurer,
such release and satisfaction or covenant
shall not be cffective for any purpose until
such money has been deposited as directed
in the order of the court. Any money or
other property to be paid or delivered for
the benefil of the minor pursuant to sad
compromise or covenant shall be paid and
delivered in the manner and upon the terms
and conditions specified in Section 1510 of
the Probate Code.



